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KEVIN V. RYAN (CASBN 118321)

United States Attorney

EUMLI L. CHO[(WVBN 0722)
Acting Chief, Cniminal Division

DOUGLAS SPRAGUE (CSBN 202121)
Assistant Unuted States Attomey

1301 Clay Street, Suite 340-S
Oakland, CA, 94612
Telephone: (510) 637-3699
Telefax:  (510) 637-3724

Anomeys for Plaintiff

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALFORNIA

OAKLAND DIVISION
UNITED STATES OF AMERICA, ) No. CR-04-40126-DL)J
)
Plaintiff, )
g PLEA AGREEMENT
V.
)
MICHAEL ALEXANDER ALLAN, )
)
Defendant. )
)

I, Michael Alexander Allan, and the United States Attomey’s Office for the Northem
Distmrict of California (hereafier “the govemment”) enter into this written plea agreement (the
“Agreement”) pursuant to Rules 11(c)(1)(A) and 11(c)(1)(B) of the Federal Rules of Criminal
Procedure:

The Defendant’s Promises

1. T agree to plead guilty to counts one, two, and four of the captioned indjciment
charging me with conspiring (a) 1o steal explosives, (b) 1o possess stolen explosives, and (¢) 10
ransport explosives without a license, in violation of Title 18, United States Code, Section 371
(Count One), and two counts of theft of explosives, in violation of Title 18, United States Code,

Section 844(k) (Count Two and Count Four). I agree that the elements of the offense and the
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maxunum penalties are as follows:

(L) Count One (Conspiracy)

Elements: (1) there was an agreement to commit ar least one crime charged; and (2)
defendant became a member of canspiracy knowing of at least one of its objects and intending to

help accomplish it

Maximum penalues:
a. Maximum prison sentence S years
b. Maximum fine $250,000.00
c. Maximum supervised release téxm 3 years
d. Mandatory special assessment $100.00'

(2)  Count Two (Theft of Explosives)

Elements: (1) defendant stole; (2) explosive materials; (3) that had moved in interstate or

foreign commerce.

Maximum penalties:
a. Maximum prison sentence 10 years
b. Maximum fine $250,000.00
c. Maximum supervised release term 3 years
d. Mandatory special assessment $100.00

(3)  Count Four (Theft of Explosives)

Elements: (1) defendant stole; (2) explosive materials; (3) that had moved in interstate or

foreign commerce.

Maximum penalties:
a. Maximum prison sentence 10 years
b. Maximum fine $250,000.00
c. Maximum supervised release term 3 years
d. Mandatory special assessment £100.00

In sum, I understand that by pleading guilty to each of these counts, the maximum penalties

against me could be as follows: 25 years imprisonment; a fine of $750,000.00; 9 years of
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supervised release; and $300.00 in mandatory special assessments.

2. ['agree that 1 am guilty of the offenses 1o which I will plead guilty, and | agree that
the following facts are rrue:

On Friday, July 2, 2004, 1 drove a stolen van to the Crystal Springs Reservoir area in San
Mateo County. Using bolt curters, I cut the locks off one of the entrance gates and drove into the
reservoir area. [ found several structures that looked like storage sheds, which I now kmow 1o be
“explosives magazines,” or locations where explosives are stored. [ used the bolt cutters o cut
the locks off two of the magazines, and I stole the explosives, put them in the van, and left. At
that ume, I could not break through the locks on the remaining magazines. Subsequently, I met
with my fnend Dean Utile, and we agreed to return 1o the reservoir area to break into the
remainng magazines and steal their contents.

On Monday night, July S, 2004, Mr. Utile and [ drove a different stolen van 1o the
reservoir area. We brought a blow torch and an oxygen r1ank, and we used them to cut through
the remaining locks that I had not been able 1o cut through on July 2. We loaded the remaining
explosives into the van and retuned to the storage unit in Hayward. Determining it was 1oo full,
we arranged 10 use an acquainiance’s storage unit in Oakland. We took the explosives there and
stored them. I understand and agree that the explosives we stole, possessed, and transported
included C4, grenades, grenade simulafors, detonation cord, dynamite, fuses, and blasting caps. 1
also understand and agree that at least some of these explosive materials, such as the C4, the
Hercules brand blasting caps, and the grenade simulators, had been manufactured outside the
state of California.

1 understand and agree that the 1otal weight of the explosive materials I stole, possessed,
and rransported exceeded 25 pounds but was less than 500 pounds.

Finally, [ admi that 1 commitied the offenses to which I am pleading guilty while I was
on probarion or parole from anather offense.

3. T agree to give up all nghts that I would have if | chose 10 proceed to trial,
including the rights to a jury mial with the assistance of an affomey; 1o confront and cross-

examine government wimesses; 1o rerain silent or testify; 10 move to suppress evidence or raise
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any other Fourth or Fifth Amendment claims; to any further discovery from the government; and
fo pursue any affirative defenses and present evidence. To the extent that ] have a night to have
facts that are used To determine the sentence (including any Sentencing Guideline factors, upward
adjustments, or upward departures) charged in the indictment by the grand jury and found by a
jury at trial beyond a reasonable doubt (see Blakely v. Washingfon, 124 S. Cr. 2531 (2004)), 1
waive those rights and agree that the Court will find the facts that enhance my sentence by a
preponderance of the evidence.

4. I agree to give up my right to appeal my convictions, the judgment, and orders of
the Court. | also agree to waive any right [ may have to appeal my sentence, unless the Court
finds my adjusted offense level ta be greater than level 21.

As 10 any matter in which I am cooperating with the govemment pursuant to this
agreement, { waive any right | may have to assert the attorney-client privilege 1o decline to
answer questions relating to communications with counsel for any other defendant including a
defendant acting pro se, except as to communications where counsel for the other defendant was
my atiorney of record. I also waive my right 1o conflict-free representation by any attorney or
pro se defendant where a conflict arises from that attomey’s or defendant’s participation in 2
joint defense agreement to which [ also was a party.

5. [ agree not 1o file any collateral attack on my convictions or sentence,
including a petition under 28 U.S.C. §2255, at any time in the furure afier | am sentenced, except
for a claim that my constitutional right 10 the effective assistance of counsel was violated.

6. I agree not 1o ask the Court to withdraw my éuilty pleas at any time afier they
are entered.

7. I agree that [ will make a good faith effort 1o pay any fine, forfeiture, or
restitution | am ordered 1o pay. Before or after sentencing, I will, upon request of the Court, the
government, or the U.S. Probation Office, provide accurate and complete financial information,
submir swom statements and give depositions under oath concermung my assets and my abiliry 1o
pay, surrender assets [ obtained as a result of my crimes, and release funds and property under my

control in order 10 pay any fine, forfeiture, or restitution. | agree to pay the special assessments at
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1 || the rime of sentencing.

2 8. I agree 10 cooperate with the U.S. Arorney’s Office before and after I am

3 | sentenced. My cooperation will include, but will not be limited to, the following:

4 a. I will respond wuthfully and completely to any and all aciuestions putio me,
whether 1n interviews, before a grand jury or at any trial or other proceeding;

° b. I will provide all documents and other material asked for by the government;

° . 1 will testify ruthfully at any grand jury, court or other proceeding as

7 requested by the government;

8 d I will surrender any and all assets acquired or obrained directly or indirectly as
a result of my illegal conduct,

’ e. I will request continuances of my sentencing date, as necessary, unnl my

10 cooperanon is completed;

11 f 1 will 1ell the government about any contacts | may have with any
co-defendants or subjects of investigation, or their aomeys or individuals

12 employed by their antorneys; and

13 g I will not reveal my cooperation, or any information related to 11, 1o anyone
withourt prior consent of the government.

1 9. I agree that the government’s decision whether to file 2 motion pursuant to

1o U.S.S.G. § 5K1.1, as described in the government promises section below, is based on is sole

e and exclusive decision of whether 1 have provided substantial assistance, and thai decision will

7 be binding on me. 1 understand that the government’s decision whether 1o file such a motion, or

18 the extent of the departure recommended by any motion, will not depend on whether convictions

1o are obtained in any case. [ also understand that the Court will not be bound by any

20 recommendation made by the government.

“ 10.  lagree not to commit or atiempt to comumit any crimes before sentence is

fz imposed or before I surrender 1o serve my sentence; not to violate the terms of my premial release

23 (if any); not 1o intentionally provide false information or testimony to the Court, the Probation

24 Office, Premrial Services, or the government; and not 1o fail 1o comply with any of the other

28 promises | have made in this Agreement. [agree that, if I fail to comply with any promises

28 have made in this Agreement, then the government will be released from all of its promises, but 1

z: will not be released from my guilty pleas.
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11.  IfIam prosecuted after failing to comply with any promises I made in this
Agreement, then (a) I agree thar any statements I made to any law enforcement or other
government agency or in Court, whether or not made pursuant to the cooperanon provisions of
this Agreement, may be used in any way; (b) I waive any and all claims under the United States
Constitunon, Rule 11(f) of the Federal Rules of Criminal Procedure, Rule 410 of the Federal
Rules of Evidence, or any other federal statute or rule, to suppress or resirict the use of my
statements, or any leads denved from those statemenis; and (c) I waive any defense to any
prosecution that 1t is barred by a statute of limitations, if the limitations period has run between
the date of thus Agreement and the date I am indicted.

12.  Iagree that this Agreement contains all of the promises and agreemenis
between the government and me, and I will not claim otherwise in the future.

13. I agree that this Agreement binds the U.S. Artorney’s Office for the Northem
District of California only, and does not bind any other federal, state, or local agency.

The Government’s Promises

14. The government agrees to maove to dismiss any open charges pending against
the defendant in the captioned indictment ét the nme of sentencing.

15.  The government agrees not 1o file or seek any addirional charges against the
defendant that could be filed as a result of the investigation that led 10 the pending indictment.

16.  The government agrees not to use any statements made by the defendant
pursuant to this Agreement against him, unless the defendant fails to comply with any promises
in this agreement. The government may, however, tell the Court and the U.S. Probation
Deparment about the full extent of the defendant’s criminal activities in connection with the
calcularion of the Sentencing Guidelines.

17. If, in 1ts sole and exclusive judgment, the government decides that the
defendant has cooperated fully and truthfully, provided substantial assistance to law enforcement
authorities within the meaning of U.S.S.G. § 5K1.1, and otherwise complied fully with this
Agreement, 1t will file with the Court a motion under § SK1.1 and/or 18 U.S.C. § 3553 that

explains the nature and exient of the defendant’s cooperation and recommends a2 downward
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departure.

18.  Based on the information now known 1o i1, the government will not oppose a
downward adjustment of three levels for acceptance of responsibility under U.S.S.G. § 3E1.1.
The Defendant’s Affirmations

19.  Iconfirm that I have had adequate time to discuss this case, the evidence, and
this Agreement with my attorney, and that she has provided me with all the legal advice that ]
requested.

20.  Iconfirm thar while I considered signing this Agreement and, at the ime [
signed it, I was not under the influence of any alcohol, drug, or medicine.

21.  Iconfirm that my decision to enter a guilty plea is made knowing the charges
that have been brought against me, any possible defenses, and the benefits and possible
dewriments of proceeding to trial. I also confirm that my decision to plead guilty 1s made
voluntarily, and no one coerced or threatened me to enter into this agreement.

Dated:  November ___, 2004

MICHAEL ALEXANDER ALLAN
Defendant

KEVIN V.RYAN
United States Attorney

Dated:  November ___, 2004

W. DOUGLAS SPRAGUE
Assistant United States Antorney

I have fully explained to my client all the rights that a criminal defendant has and all
the terms of this Agreement. In my opinion, my client understands all the terms of this
Agreemens and all the rights he is giving up by pleading guilty, and, based on the information
now known to me, his decision 1o plead guilty is knowing and voluntary.

Dated: November ___, 2004

JOYCE LEAVITT
Anomey for Defendam
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